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HELPING HAITI: INCORPORATING NGO
TECHNOLOGY TRANSFER INTO THE TRIPS
AGREEMENT FRAMEWORK TO AID LEAST
DEVELOPED COUNTRIES IN THE ADOPTION OF
CLEAN TECHNOLOGIES
Michelle Balaklaw*
INTRODUCTION

T

ransitioning from fossil fuels as a primary source of

energy to green and renewable technologies is one of the
biggest challenges the world faces. ' The invention and
adaptation of environmentally friendly technologies requires
global cooperation.
Although these alternative
energy
methods are a high priority across nations, incentivizing
innovation plays a key role in the development of such
methods. One of the best ways of incentivizing innovation is
through strong intellectual property rights. 2 Affording
inventors exclusive rights for their work product in exchange
for public access to their invention is beneficial for both
parties.3 More specifically, strong patent laws are particularly
beneficial for the development and market introduction of
new technologies. 4
Investment in clean technologies has increased across the
world, demonstrating a global desire to shift away from the
* Editor-in-Chief, KY.J. EQUINE, AGRIC. &NAT. RESOURCES L.,2015-2016; B.A. 2012,
Centre College; M.B.A. 2013, University of Kentucky;J.D. expected May 2016, University of

Kentucky.
I Patrick Gattari, TheRole ofPatentLaw in Incentivizing Green Technology, 11 NW.J. TECH. &
INTELL. PROP. 41, 1 (2013).
2 Emmanuel Hassan et al., Intellectual Propertyand Developing Countries, RAND EUR., 13,

http://www.rand.org/content/dam/rand/pubs/technical-reports/2010/RANDTR804.pdf

(last visited

Oct. 18,2014).
3 What is IntellectualProperty?,WORLD INTELL. PROP. ORG., http://www.wipo.int/aboutip/en/ (last visited Oct. 18, 2014).
4 Innovationand DisseminationofRenewable Energy Technologies, INT'L RENEWABLE ENERGY
AGENCY (Nov. 12, 2012),

http://www.wto.org/english/tratop e/envire/wkspenvir-novl2_e/3franciscoboshell_irenae.pdf.
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use of finite resources.5 The phrase "cleantech" is an umbrella
term that describes a new generation of clean technologies
that are both sustainable and environmentally friendly. More
specifically, the term is defined as "encompassing the
investment asset class, technology, and business sectors which
include clean energy, environmental, and sustainable or green,
products and services."' Clean technologies have historically
been associated with high costs.' However, as investment and
innovation in cleantech increases, the cost of these
technologies
continues to fall, thus becoming more
economically competitive with fossil fuels.' The benefits of
clean technologies extend beyond the environment, creating
jobs, providing educational opportunities, and reducing
poverty. 10 Utilizing clean technology as a method for
development in the world's least developed countries
encourages local innovation and invention, while bringing
these countries in alignment with developed nations, thus
preventing them from falling further behind.
The number of least developed countries adopting
intellectual property rights is continually increasing. Part of
this is in response to the World Trade Organization's (WTO)
Trade-Related Aspects of Intellectual Property Rights
(TRIPS) Agreement." At its core, the Agreement establishes
minimum standards of intellectual property protection. 12 The
purpose of the Agreement is to recognize the significant role
of intellectual property in international trade." However, the
Agreement inadvertently burdens least developed countries.
By requiring them to comply with minimum intellectual
property standards without providing additional assistance,
'Renewables 2014 Global Status Report, RENEWABLE ENERGY POL'Y NETWORK, 3,
http://www.ren2l.net/Portals/0/documents/Resources/GSR/2014/GSR2014full%20report-low%20r
es.pdf (last visited Oct. 20, 2014).
6 What is Clean Tech?, CNET (Aug. 10, 2008), http://www.cnet.com/news/what-is-dean-tech/.
7

id.

sSee Renewable Energy, SUSTAINABLE ENERGY FOR ALL, http://www.se4all.org/our-

vision/our-objectives/renewable-energy/ (last visited Jan. 8, 2015).
9 Id.
10 RENEWABLE ENERGY POLICY NETWORK, supra note 5, at 3.
11Overview: The TRIPSAgreement,WORLD TRADE ORG., http://www.wto.org/english/tratop
_e/trips_e/intel2_e.html (last visited Oct. 20, 2014).
12 Id.
"Ben Willis, TheArgumentsfor andAgainstthe TRIPSAgreement, E-INT'L. RELATIONS
STUDENTS (Dec. 23, 2013), http://www.e-ir.info/2013/12/23/the-arguments-for-and-against-thetrips-agreement/.
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these countries are unable to develop the requisite
infrastructure to realize the benefits of the Agreement.
Specifically, the Caribbean country of Haiti is located in
the Western region of the larger island of Hispaniola. 14 Haiti
is one of the poorest countries in the Western hemisphere,
sharing a physical border with the Dominican Republic. "s
Political violence has plagued Haiti's past, and, as a result, the
country suffers from high unemployment rates, shorter life
expectancies, and a landscape that has been depleted of
natural resources. 1 6 As of 2011, 87% of Haiti's energy was
derived from fossil fuels. 17 Haiti is a prime example of a least
developed country that can benefit from a strong intellectual
property system, but would likely be most successful doing so
through a means that is catered to its specific geographic,
political, and economic needs.
This note will begin by considering Haiti's historical and
legal background with regard to intellectual property rights.
Within this section, this note will also discuss the arguments
for and against intellectual property rights in least developed
countries, and the specific role of patent law in growing clean
technology efforts. In part II, this note will analyze the impact
of the World Trade Organization's Trade-Related Aspects of
Intellectual Property Rights Agreement, while identifying the
shortcomings of the World Trade Organization's efforts in
helping least developed countries to successfully implement
the TRIPS Agreement. This section will also look at the way
in which the TRIPS Agreement hinders the adoption of clean
technologies. Finally, part III of this note proposes that clean
technology transfer through non-government organizations is
a missing element in the TRIPS Agreement framework.

14About Haiti, MISSION OF HOPE HAITI,
http://www.mohhaiti.org/abouthaiti#.Vft1PRKtOO (last visited Oct. 20, 2014).
15Id.
16Id.

7

Malte Humpert, Haiti'sEnergy Market, INTER-AMERICAN DEV. BANK,
http://blogs.iadb.org/caribbean-dev-trends/2013/11/25/haitis-energy-market/ (last visited Jan.15,
2015); see also The World Factbook."Haiti, CENT. INTELLIGENCE AGENCY,

https://www.cia.gov/library/publications/the-world-factbook/geos/ha.html (last visited Oct. 20,2014).
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BACKGROUND AND THE ROLE OF INTELLECTUAL
PROPERTY RIGHTS AND THEIR EFFECT ON
RENEWABLE ENERGY

A. History oflntellectualPropertyRights in Haiti

Haiti's history has been characterized by political and
economic instability, both of which have attributed to the
country's lack of development and current status as the
poorest country in the western hemisphere.lSJust as in many
Caribbean countries, Haiti's natural resources and people were
exploited by European colonization. During its time as a
European colony, Haiti's economy was based predominantly
on exporting sugar.1 9 As a result, much of the country's forests
were depleted and converted into sugar fields, thus leading to
erosion, decreases in soil productivity, and drying up of
natural streams. 2 As a European colony, Haiti was highly
profitable due to its abundance of natural resources. 21
However, rebellion arose in response to the injustices of slave
labor.22 In 1804, Haiti was recognized as an independent
island, becoming the world's first black republic. 23 Haiti's
status as an independent island comprised of freed slaves
posed a threat to the Americas and other European colonies.24
As a result, Haiti was unable to trade with many countries,
and its economy suffered.25
Haiti's natural geography proved promising due to its
abundance of natural resources. However, the effects of
European colonization and years of rebellion left behind civil
unrest, a destitute population, and a devastated landscape, all
26
of which continue to hinder Haiti's development efforts.
"' See HaitiOverview, THE WORLD BANK,

http://www.worldbank.org/en/country/haiti/overview (last visited Dec. 22, 2014).
9 see Haiti:Early Period,ENCYCLOPEDIA BRiTANNICA,

http://www.britannica.com/EBchecked/topic/251961/Haiti/217448/Early-period
24,2014).
20

(last updated Dec.

id.

21 Kona L, Shen, FailingHaiti:How Blame, Disastersand ForeignAid Have Destroyedthe Haitian

Environment, 17 (Apr. 11, 2010), http://konashen.files.wordpress.com/2010/04/kona-shen-failinghaiti-thesis.pdf.
22 id.
23

id.

24 Id. at 18.
25
26

id.
See Haiti: The HaitianRevolution, ENCYCLOPEDIA BRITANNICA,
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Haiti's continual political instability, in the form of tyrannical
rule and corruption, has led to further depletion of the
country's natural resources. 27 Throughout the 2 0 th and 21"t
suffered even greater
environment
Haiti's
centuries,
degradation as foreign occupation, in conjunction with selfinterested leaders, led the country to further strip itself of its
abundant natural resources, harming the country's long-term
interests for development.28
During the 1980's and early 1990's, Haiti's tumultuous
time under dictatorship came to an end, the country's
constitution was amended to provide for an intellectual
property system, and the country implemented a democratic
system of government, holding their first presidential
election. 2 9 Haiti's current constitution was enacted in 1987,
and "provided for fundamental liberties for all Haitians and
for strict separation of power between the three branches of
government." 3° As a result, intellectual property rights were
granted to all Haitian citizens. Specifically, Article 38 of
literary, and
Haiti's Constitution sets forth that, "[s]cientific,
31
law."
by
protected
is
property
artistic
Haiti's constitutional recognition of intellectual property
rights provided the basis for the establishment of Haitian
organizations aimed at incentivizing on-the-ground invention
as well as foreign investment. Haiti recognizes specific forms
of intellectual property, with laws governing patents,
copyrights, and trademarks. 32 Haiti's only specific intellectual
property office at this time is the Haitian Copyright Office
(BHDA), which was established in 2005. 33 The country also
has an industrial property office, entitled the Ministry of
Trade and Industry. 34 Although the office's main function is
to formulate and implement guidelines that promote trade and
http://www.britannica.com/EBchecked/topic/251961/Haiti/217450/The-Haitian-Revolution
updated Dec. 24,2014).

(last

27 id.

2 See Shen, supra note 21, at 18-20.
29

See STEVE COUPEAU, THE HISTORY OF HAITI 106-07,112 (2008).

30Id. at 107.

"2 CONST. OF HAITI, 1987, art. 38.

3 Haiti,WORLD INTELL. PROP. ORG., http://www.wipo.int/wipolex/en/profile.jsp?code=HT

Jan. 2, 2015).
(last visited
33
History/LegalFramework,THE HAITIAN COPYRIGHT OFFICE (BHDA),
http://bhdahaiti.com/a-propos/histoire/ (last visited Jan. 2, 2015).
34 DirectoryofIntellectualProperty Offices, WORLD INTELL. PROP. ORG.,

http://www.wipo.int/directory/en/urs.jsp (last visited Jan. 2, 2015).
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entrepreneurship in Haiti, this office is also responsible for
patents and trademarks. " The Ministry defines industrial
property as that which includes "technical creations, mainly
patents." 36 Additionally, industrial property consists of
37
"distinctive signs, commercial trademarks, and trade names."
Throughout Haiti's recent history, the country has
recognized the importance of intellectual property rights,
becoming a signatory to the Paris Convention for the
Protection of Industrial Property as early as 1958, years before
Haiti's own constitution afforded its citizens such rights.38
Following the addition of Article 38 in Haiti's current
constitution, the country became a signatory to a multitude of
multilateral treaties related to intellectual property rights. For
the purposes of this note, the most significant of these treaties
is the World Trade Organization's Trade-Related Aspects of
Intellectual Property Rights Agreement of 1994. 3' Haiti
became a signatory to the Agreement on January 30, 1996. 40
Haiti has taken the appropriate steps to move itself
forward through the establishment of the Haitian Copyright
Office and the Ministry of Trade and Industry, as well as by
becoming a signatory to many multinational intellectual
property treaties. However, despite these efforts the country
remains highly dependent upon fossil fuels, with 79% of its
electricity being derived from these limited resources. 41 The
remaining 21% of Haiti's electricity is derived from
hydroelectric plants, serving as the only source of renewable
energy.42 Due to such high dependence upon fossil fuels,

31 Its Mission, MINISTRY OFTRADE & INDUS.,

http://www.mci.gouv.htlindex.php?option=comcontent&view=artide&id=58&temid=132&lang=e
n (last visited Jan. 2, 2015).
36 Open Dayon Intellectual Property,MINISTRY OF TRADE & INDUS.,

http://www.mci.gouv.ht/index.php?option=com-content&view=artide&id=210%3Ajournee-portesouvertes-sur-la-propriete-intelectuele-au-ministere-du-commerce-et-de-findustrie&catid=1%3Anouveautes&Itemid=227&lang=en (lastvisitedJan. 2,2015).
37Id.
3

1

Haiti,WORLD INTELL. PROP. ORG., http://www.wipo.int/wipolex/en/profile.jsp?code=HT

(last visited Jan. 2, 2015).
39 Id.
40id.

The World Factbook:Haiti,CENT. INTELLIGENCE AGENCY,
https://www.cia.gov/library/publications/the-world-factbook/geos/ha.html (last updated Jun. 22,
2014).
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Haiti's carbon dioxide emissions have also become an issue.4 3
Haiti's low gross domestic product, high dependence upon
fossil fuels, and high carbon emissions provides the country
with great incentive to utilize its intellectual property
framework.
B. IntellectualPropertyRights as a Catalystfor Development

The gap between the most developed and least developed
countries in the world continues to grow larger as technology
advances. In 1971, the United Nations identified those
countries that were the "poorest and weakest segment of the
international community" as the least developed, making it an
international priority to help them emerge from poverty." In
determining whether a country is considered least developed,
the United Nations looks at three criteria. 4 The first is the
country's gross national income. 4 Second is the human asset
index, which assesses the population's literacy rate, secondary
school enrollment, mortality rate for children five years and
younger, and the percentage of the population that is
undernourished. 47 The third criteria is the country's economic
vulnerability index, which includes eight factors assessing the
structural vulnerability of a country relating to different
economic and environmental occurrences. 48 To be eligible to
advance from least developed status, a country must meet the
threshold level for graduation on at least two of the three
criteria, or have an income per capita that is double the
49
threshold amount.
Since 1971, the list of least developed countries has more
than doubled, SO with only four countries advancing to
Id.

43

4The Least Developed Countries:Things to Know, Things to Do, UN OFFICE OF THE HIGH
REPRESENTATIVE, 2 (2009) availableat
http://unohrlls.org/UserFies/File/LDC%20Documents/Advocacy%20brochure%20english%20for%2

Oweb.pdf.
45 See LDC Criteria,UNITED NATIONS: DEV. POL'Y &ANALYSIS DIVISION,

http://www.un.org/en/development/desa/poficy/cdp/ldc/ldc-criteria.shtml (last visited Jan. 8, 2015).
4 Id.
47

4

Id.

8 Id.

49

U N OFFICE OF THE HIGH REPRESENTATIVE, supra note 44.

" The Least Developed Countries:HistoricalBackground, UNITED NATIONS,

http://www.un.org/events/ldc3/prepcom/history.htm (last visited Dec. 18, 2014).
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developed status. s To date, there are 48 countries that remain
classified as least developed. s2 Although the United Nations
has set forth certain objectives to aid these countries in
advancing from least developed status, there is much debate as
to what approaches are actually the most effective for
development. Whether or not stronger intellectual property
rights serve as a catalyst for development is no exception to
the debate.
1.

What the SupportersSay

Proponents argue the implementation of a strong
intellectual property system enables developing countries to
foster local innovation while also promoting foreign
investment. As a result, these countries experience high
economic growth, which is beneficial for all. 3 At its core,
intellectual property rights are granted for the sole purpose of
giving "the creator an exclusive right over the use of his/her
creation for a certain period of time." S4 Providing an
individual the sole right to profit from his or her idea serves as
an incentive to create. ss This reasoning applies not only to
local inventors, but foreign firms as well. When countries
have strong intellectual property rights foreign companies are
more likely to invest.5s Without the right incentives to invest
in research, development, and innovation, firms will be unable
to reap their earned benefits. Strong intellectual property
rights also encourage foreign direct investment because they
afford local companies ownership advantages, making them
less likely to be imitated. s7 In doing so, local companies are
able to compete more effectively with foreign firms. 58

s' LDC Information: GraduationandTransition Process,UNITED NATIONS,

http://www.un.org/en/development/desa/policy/cdp/ldc/ldc-graduated.shtml

(last visited Dec. 18,

2014).
12 List ofLeast Developed Countries, UNITED NATIONS,
http://www.un.org/en/development/desa/policy/cdp/ldc/ldc-list.pdf (last visited Jan. 3,2015).
53 See Michelle Moldrin & David K. Levine, The CaseAgainstIntellectualProperty,92 AM.
ECON. REv. 209 (2002).
4 What are IntellectualPropertyRights?, WORLD TRADE ORG.,

http://www.wto.org/english/tratop-e/tripse/intell-e.htm (last visited Jan. 4, 2015).
s Hassan et al., supra note 2, at 40.
6
d. at 4.
57 Id.

ss Id.
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Additionally, proponents argue that foreign direct investment
is of a higher quality when a country has strong intellectual
property rights.5 9 Foreign companies may begin to invest in
sectors where strong intellectual property rights are necessary,
such as manufacturing. 60 As a result, developing countries
might see more foreign investment in technology, which could
ultimately disseminate locally. 1
2.

What the Opponents Say

Despite these benefits, many opponents argue that
intellectual property systems may not necessarily be the best
model for those developing countries that lack the requisite
infrastructure necessary to facilitate such systems. Of primary
concern is the high expense of protecting intellectual
property. When one is granted an intellectual property right
in the form of a patent, copyright, or trademark, the
government must write laws to support their protection,
supervise their use, and allow private parties to bring legal
action in the event of misuse.6 2 Such maintenance can prove
costly for a developing country. Opponents also argue that
although stronger intellectual property rights may incentivize
foreign direct investment, foreign firms may choose to license
products rather than to actually invest in research,
development, and innovation on the ground. 63 It is argued that
stronger intellectual property rights may actually hinder
industrialization rather than accelerate it. 64 This view sees
weak intellectual property rights as being advantageous to
developing countries because it allows local companies to
learn through reverse engineering and experimentation." This
supports the idea that the ability to imitate is key to the
ability to innovate, and the premature imposition of strong
intellectual property rights in developing countries might

59Id.

60Id.
61Lee Branstetter et al., Has the Shift to Stronger IntellectualPropertyRights PromotedTechnology
Transfer, FDI,and IndustrialDevelopment, 1 WIPOJ. 93, 94 (2010),
http://www.wipo.int/edocs/pubdocs/en/intproperty/wipo-journal/wipo-journal262Moldrin & Levine, supra note 53, at 210.
63See Hassan et al., supra note 2, at 5.
"Branstetter et al., supranote 61.
6 id.

.pdf.
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actually stifle economic development, rather than accelerate
it.

66

C. The Specific Role ofPatentLaw in the Development of Renewable Energy
Sources

The number of developing countries implementing policies
to foster alternative energy efforts is growing. In 2005, only
15 developing countries had policies in place to support
renewable technology. 67 That number has increased six-fold,
growing to 95 countries in 2014. 6' As a result, "markets,
manufacturing, and investment expanded further across the
developing world, clearly illustrating that renewables are no
longer dependent upon a small handful of countries. 6 9
Compared to other forms of intellectual property, such as
copyright and trademark, patent law is the stepladder that
private parties can use to accelerate growth and development.
Patent protection offers private parties exclusive rights to
their invention for a limited period of time, in exchange for
disclosure of the invention. 70 As a result, the inventor is
encouraged to continue to invent as well as to share how to
make and use his invention with the general public."
More specifically, patent law plays an important role in the
clean energy discussion, as it is one of the most beneficial
forms of intellectual property for the development and
introduction of green and renewable technologies. Reducing
dependency on fossil fuels is a global priority. 72 Patent law
provides the framework for incentivizing inventors to invest
the time and effort to develop new technologies.7 3 Patent laws
not only incentivize inventors to invest and invent, but they
also have the ability to make green technologies more readily
available and less expensive. 7 4 Patent law is able to achieve
such outcomes because private parties are granted the ability
66Id.
67
Developing Nations PoliciesPush Renewable Energy Capacityto RecordHigh, UN NEWS

CENTRE (une 3,2014), http://www.un.org/apps/news/story.asp?NewsID=47952#.VK4Rd2TF-pB.
68id.
69

RENEWABLE ENERGY POLICY NETWORK, supra note 5.

70 Gattari, supra note 1, at 42.
71Id.

72See id.
7id.
74 See id. at 45.
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to economically prosper from their inventions, which allows
them to reinvest the proceeds in additional research and
development. 7s As

a

result,

technology

advances,

prices

developed. 7 '

Patent
decrease, and new ways of financing are
laws also help to provide ancillary benefits such as increased
employment and industrialization.7 7
Patent law plays a very important role in industrialization,
as it attracts private investment, and is therefore a critical
incentive in the advancement of clean technology in
developing countries. Private investors will only invest if they
know they can reap a benefit equal to the amount of risk
involved.79 Patent laws help investors capture these benefits,
but can do so in different ways. The type of renewable
technology that a company is investing in demands different
types of patent law protection. Patentable technologies
generally fall within one of three market maturity
classifications: 1) venture stage, 2) emerging market stage, or
3) mature market stage. 7 '
A country's understanding of the different levels of
technological market maturity helps them to better
understand the needs of private investors with regard to what
aspects of patent law they are seeking to utilize. Companies
pursuing venture stage technologies, such as nanomaterials
and wireless power, are generally focused more on utilizing
patent law for investment security. " Owners of these
technologies are generally start-up companies who are looking
to attract private investors, and as a result, are interested in
decreasing risk through a strong patent filing strategy, which
will allow them to build their patent portfolio while also
securing access to certain technologies."1 Technology in the
emerging market stage generally includes renewables such as
biofuels and computer-based smart grid systems.9 2 Companies
owning these types of technology are interested in creating
7' Id. at 42.
76 RENEWABLE ENERGY POLICY NETWORK, supranote 5.
71 Postcards,UNITED NATIONS ENV'T. PROGRAMME,
http://www.unep.org/climatechange/ClimateChangeConferences/COP2ON/Videos/tabid/794514/Defa
ult.aspx#postcards (last visited Jan. 8, 2015).
78 Gattari, supra note 1, at 43.
79id.
:o Id.
1 Id.
82 Id.
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value and developing market share. 83 Therefore, these
companies utilize the exclusive rights granted by the patent
system to freely share their technology with users.14 As users
adopt the companies' technology, its value increases because
patent holders can then charge users for products and services
that fall within the claims of the patent. " Finally, mature
market stage technologies include solar power, wind power,
with these
and hybrid transportation. 86 Companies
shares,
market
greater
capturing
in
interested
are
technologies
while also protecting market segments. S7 These companies
utilize the patent law system to assert their rights through
litigation, thus allowing them to prevent patent infringers
from wrongfully benefitting. 08
Although private investment is a catalyst for the growth
and dissemination of clean technology, government action can
also play an important role. Many countries have established
permanent or pilot accelerated patent programs. 89 These
programs expedite the process for examining patents dealing
with green and renewable technologies in an effort to develop
new technologies and bring them to the marketplace.' 0 As a
result, such programs encourage innovation in green
technology because inventors are more quickly informed as to
the status of their application, fostering faster innovation.
Accelerated patent programs take many forms and have
been utilized by countries at different stages of development.
Currently, developed countries like the United States,
Canada, and Japan, as well as developing countries such as
Brazil, China, and South Korea, have adopted some form of
accelerated patent program. 91
At the present time, none of the least developed countries
83 id.
4

9 id.
s5 Id.
8 Id.
87Id.
ss Id.
'9 See Amanda Patton, When Patent Offices Become Captain Planet: Green Technology and
AcceleratedPatentExamination Programsin the UnitedStates andAbroad,3 AM. U. INTELL. PROP.

BRIEF 30, 31 (2012), available at http://www.ipbrief.net/volume3/issue3/IPBPatton.pdf.
"' Christine E. Bradley, The Worldwide Fast Trackfor Green Patents,METRO. CORP. COUN.
(Sept. 24, 2012, 2:26 PM), http://www.metrocorpcounsel.com/artides/20620/worldwide-fast-track-

green-patents.
91 Bradley, supra note 90; Patton, supra note 89, at 31.
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have accelerated patent programs in place. 92 Specifically,
countries like Haiti have not established intellectual property
systems that are sophisticated enough to support such
programs. Currently, Haiti does not have an independent
patent office,9 3 which would make the implementation of an
Due
to these
patent program
difficult.
accelerated
circumstances, encouraging private investment through strong
patent laws is a more viable option for implementing clean
technologies in Haiti.
II.

ANALYSIS OF THE WORLD TRADE ORGANIZATION'S
TRADE-RELATED ASPECTS OF INTELLECTUAL
PROPERTY RIGHTS (TRIPS) AGREEMENT

A. About the Agreement

The World Trade Organization's (WTO) Trade-Related
Aspects of Intellectual Property Agreement came into being
with the creation of the World Trade Organization on January
1, 1995.9' The TRIPS Agreement was one of many trade
agreements negotiated at that time and is legally binding on
both original and future WTO members. 9' The TRIPS
Agreement is comprehensive, in that it provides global
minimum standards for the protection and enforcement of
intellectual property rights. 96 The Agreement protects
different forms of intellectual property including, but not
patents. 97
and
trademarks,
copyrights,
to,
limited
Additionally, the Agreement sets forth mechanisms for the
enforcement of intellectual property rights, as well as
procedures for settling disputes. 9"
Although WTO membership necessitates adherence to the
TRIPS Agreement, the Agreement contains provisions that
allow for some degree of flexibility. Members must adopt the
basic framework set forth by the TRIPS Agreement, but
92Patton, supra note 89, at 31.
91See supra PartI.A.
" WTO andthe TRIPS Agreement, WORLD HEALTH ORG.,

http://www.who.int/medicines/areas/policy/wto-rips/en/ (last visited Jan. 9, 2015).
95Id.
96id.

97See id.
9' Overview: The TRIPS Agreement, supra note 11.
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members still have the ability to modify the design of their
individual intellectual property systems. 99 As a result,
countries are able to account for differing stages of
development, as well as pre-existing intellectual property
legislation.1 00 That being said, upon adoption, Article 66.1 of
the Agreement affords countries at different stages of
development transition periods so that member countries can
"bring national legislation and practices into conformity with
TRIPS provisions." 0 1 During the transition periods, a country
is exempt from applying the provisions of the Agreement. 102
Developed countries were afforded a one-year transition
period, which expired January 1, 1996.1'3 Developing countries
were afforded a five-year period, which expired January 1,
2000. 104 Least developed countries were provided with the
most generous transition period of eleven years, which was set
to expire January 1, 2006.10'
The transition period deadline for least developed
countries has since been extended on two occasions. 10 6 The
first extension was for seven and a half years, pushing the
expiration date back to July 1, 2013.107 The second extension
allowed an additional eight years, which is now set to expire
July 1, 2021.0 s Additionally, the TRIPS Agreement allows
least developed countries to request further extensions from
the TRIPS council. 109 However, to date no countries have
needed to utilize this option because the transition period for
least developed countries has continuously been extended.
There is much controversy over the continual granting of
transition period extensions for least developed countries,

9' See Ali Imam, How PatentProtection Helps Developing Countries, 33 AIPLA

Q.J. 377-94, 381

(2005), availableat
http://www.bskb.com/news/artides/documents/Ali_Imam-sAIPLAquarterly-joumall.pdf.
10oId.
11 WITO and the TRIPSAgreement, supra note 94.
102 Overview: The TRIPSAgreement, supra note 11.
0
1 3 ANTONYTAUBMAN &JAYASHREE WATAL, THE WTO TRiPS AGREEMENT - A

PRACTICAL OVERVIEW FOR CLIMATE CHANGE POLICYMAKERS, 2 (2010), availableat
http://www.wto.org/english/tratop-e/trips e/ta-docs e/8_3_overviewclimatechange-e.pdf.
104 Id.
5

10

Id.

"'0
Responding to Least Developed Countries'Special Needs in IntellectualProperty,WORLD TRADE

ORG., http://www.wto.org/english/tratop e/trips-e/ldc-e.htm (last updated Oct. 16, 2013).
107 Id.

log Id.
109 Overview: The TRIPSAgreement,supra note 11.
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which account for 21% of WTO membership."

°

As of 2014,

34 ...of the WTO's 160 members 112 are least developed
countries. Haiti, on behalf of the least developed countries,
proposed a second extension of the transition period at the
TRIPS council meeting held in November of 2012. 113
Specifically, the proposal requested an extension "for as long
1 14
as the WTO Member remains a least developed country."
The proposal also stated the reasons for the extension. The
least developed countries argued that "the situation of LDCs
has not changed significantly since the last extension decision
in 2005... [and they] have not been able to develop their
productive capacities and have not beneficially integrated with
the world economy." 1" During negotiations, some developed
countries felt as though setting a specific expiration date
incentivized least developed countries to continue working
towards TRIPS implementation. 116 Developed countries also
advocated for the continued inclusion of the "no-rollback"
provision.11 7 This provision prohibited least developed country
members from making changes in their pre-existing laws,
regulations, and practices that would lessen their consistency
with TRIPS provisions.1 1
The TRIPS council ultimately decided to extend the

"0 See Least-Developed Countries,WORLD TRADE ORG.,

http://www.wto.org/english/thewto e/whatise/tif e/org7_e.htm (last visitedJan. 8, 2015); Members
and Observers, WORLD TRADE ORG.,

http://www.wto.org/english/thewto e/whatise/tif-e/org6_e.htm (last visited Jan. 8, 2015).
. Least-Developed Countries, supra note 110.
112Responding to Least Developed Countries'SpecialNeeds in IntellectualProperty,supra note 106.
13

Catherine Saez, WTO MembersAgree on DraftExtension ofTRIPS TransitionforLDCs,

INTELL. PROP. WATCH (July 6,2013), http://www.ip-watch.org/2013/06/O7/wto-members-agree-

on-draft-extension-of-trips-transition-for-ldcs/.
114Frederick M. Abbott, Tecbnical Note: The LDC TRIPS TransitionExtension and the Question
ofRollback, INT'L CTR. FORTRADE & SUSTAINABLE DEV., 2 (May 2013),

http://www.ictsd.org/downloads/2013/05/the-ldc-trips-transition-extension-and-the-question-ofrollback-pdf.
"' Intl Ctr. for Trade & Sustainable Dev., TRIPS Council.LDCs Request Extension ofTransition
Period,While Members Discuss Innovation,BRIDGES WKLY. (Nov. 14,2012), availableat

http://www.ictsd.org/bridges-news/bridges/news/trips-council-ldcs-request-extension-of-transitionperiod-while-members.
.. William New,At WTO, LDCFightforExtension ofTRIPS TransitionContinues, INTELL.
PROP. WATCH (May 24,2013), http://www.ip-watch.org/2013/05/24/ldc-fight-for-extension-oftrips-transition-contnues/.
7
" LDCs Get Eight More Years ofExemptionfrom WTM - TRIPS Rules, OUR WORLD Is NOT
FOR SALE (June 11, 2013), http://www.ourworldisnotforsale.org/en/artide/ldcs-get-eight-moreyears-exemption-wto-trips-rules.
"' Abbott, supranote 114, at 4.
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transition period for eight years, or until a country graduates
from least developed to developed status (whichever happens
sooner), and to remove the "no-rollback" provision. 1 1 9 This
extension has no effect on the ability of the least developed
countries to utilize the other flexibilities set forth in the
Agreement, and still allows them to seek additional transition
period extensions. 120 The WTO stated that the reason for
granting the extension for least developed countries was "in
recognition of their special requirements, their economic,
financial and administrative constraints, and the need for
flexibility so that they can create a viable technological
base."1' 21
B. Effects ofthe Agreement on Least Developed Countries

The TRIPS council's decision to extend the transition
period for least developed countries has been justified on the
grounds that, in doing so, they are helping these countries
develop the infrastructure required to benefit from the
Agreement. However, instead of helping these least developed
countries, the WTO is actually hurting them. Although the
TRIPS Agreement has been criticized for favoring developed
countries and disadvantaging least developed countries, the
Agreement has the potential to benefit nations at all levels of
development. Developed countries are given additional
markets for their products, and the adoption of minimum
intellectual property rights helps developing and least
developed nations attract foreign investment and promote
innovation. However, in continually granting transition
period extensions, the WTO is preventing least developed
countries from fully taking into account all of the potential
economic benefits that can accrue to them as a result of the
adoption of the TRIPS Agreement.
1.

The WTO's PriorityNeeds Assessments Are Ineffective in Helping
Least Developed CountriesAchieve TRIPS Compliance

In an attempt to understand the specific challenges facing
.1.
Respondingto Least Developed Countries'Special Needs in IntellectualProperty,supranote 106.
0

12 ,1d.
121 Id.
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each least developed country, and therefore help them to
achieve TRIPS compliance, the WTO's priority needs
assessments inadvertently fall short. The WTO recognizes
that least developed countries face different challenges in the
successful implementation of the TRIPS Agreement, but fails
to provide adequate support to address these challenges. The
TRIPS Council's first decision to extend the transition period
for least developed countries for a length of seven and a half
years (until July 1, 2013) also brought with it the recognition
that least developed countries had different priorities when it
came to TRIPS implementation. 122 As a result, the TRIPS
council established a process for obtaining information from
these countries, known as the priority needs assessments. 123
The Council requested that least developed countries "provide
information on what they consider as priorities for technical
and financial assistance that would enable
them to successfully
124
implement the TRIPS Agreement."

Aside from the requested submission date of January 1,
2008, 125 the priority needs assessments lack a structural
framework which makes it difficult to utilize the obtained
information in a beneficial way. Upon the decision to
incorporate the priority needs assessments, the TRIPS
Council failed to specify exactly how the assessments were to
be conducted and submitted, and also failed to specify "the
appropriate scope, depth, breadth and quality. 126 As a result,
the TRIPS Council has received priority needs assessments
that have varied considerably. 127 Some countries have received
assistance from developed countries as well as non-profit
organizations in compiling their assessments. 12 This aid has
allowed these countries to provide information regarding
specific programs, estimated time frames, and necessary
budgets to meet their needs to implement the TRIPS
22

1

Arno Hold & Bryan Christopher Mercurio, After the Second Extension of the TransitionPeriod

for LDCs: How Can the W7ri GraduallyIntegratethe Poorest CountriesInto TRIPS? 11 (NCCR Trade
Regulation, Working Paper No. 2013/42,2013), availableat
http://www.wti.org/fileadmin/user-upload/nccr-

trade.chlwp3/HoldMercurio_Working-Paper
123 See id. at 1-2.
124 id.
125 Id.

121Id. at 12.
127
28

1

Id.
Id.

2013-42_final_2013-07-28.pdf.
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Agreement. 1 2 In contrast, other countries have completed the
assessments independently, submitting assessments that13only
briefly address their priority needs and estimated budget. 0
are well
The WTO's priority needs assessments
intentioned. However, they have only created further
obstacles and confusion for least developed countries. As of
June 2013, only eight of the WTO's thirty-four least
developed country members had submitted priority needs
assessments. 131 Despite this, many WTO countries consider
the priority needs assessments to be an invaluable tool in
necessary to attract donor
the momentum
creating
investments in least developed countries because the
assessments force these countries to evaluate and verbalize
their specific needs. 132 However, the priority needs
assessments have also been criticized on the grounds that they
require least developed countries to expend their limited
resources on collecting the information required to complete
the assessment and prioritize their needs. 3 3 The assessments
also seem to have created additional confusion among WTO
members regarding the extent of technical and financial
assistance. Least developed countries that have submitted
assessments are requesting assistance that extends beyond
achieving TRIPS compliance; whereas developed countries
believe the assistance provided should be limited to bringing
least developed countries into TRIPS compliance. 134
Nonetheless, the least developed countries that have
submitted assessments have received little response from
developed countries in the form of funding or technical and
financial assistance. 135 This demonstrates how the prioritized
needs assessments, in their current state, are not serving their
intended purpose.

129 Id.
130

id.

131 Id.at 11.
132 Id.

Id. at 12.
4 Id. at 14.

133
1

"'

Id. at 14-15.
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2. Article 31 ofthe TRIPS AgreementActsAs a Barrierto the
Disseminationof Clean Technology
The TRIPS Agreement contains a wide variety of
"flexibilities" that allow countries at different stages of
development to maintain compliance with the Agreement in
ways that address their specific needs. One of these
flexibilities is the compulsory licensing option contained in
Article 31 of the Agreement. 136 Compulsory licensing "is when
a government allows someone else to produce the patented
product or process without the consent of the patent

owner." 137 A compulsory license is granted on a case-by-case
basis, and certain requirements must be met before a user may
utilize the flexibility. 13 Article 13(b) requires a proposed user
make reasonable efforts to gain authorization from the
intellectual property right holder prior to granting a
compulsory license. 139 However, the user country can waive
this requirement "in the case of a national emergency or other
circumstances of extreme urgency or in cases of public noncommercial use." 140 Although this exempts the user from
getting authorization, the use of a compulsory license for one
of these reasons still requires that the patent holder be
promptly notified. 141 Additional stipulations under Article 31
dictate that a compulsory license may only be granted if the
protected right is being used predominantly to supply the
user's domestic market.1 42 Additionally, the license can only be
used for the purposes of the original request, limiting its scope
and duration. 143 Compulsory licenses are non-exclusive and
may not be re-assigned by the user. 144 Finally, users must
adequately compensate rights holders for any amount that is
136Part11- StandardsConcerningthe Availability, Scope and Use ofIntellectualPropertyRights:

Sections 5 and 6, WORLD TRADE ORG., http://www.wto.org/english/docs eilegaLe/27-

trips_04c-e.htm (last visited Jan. 18, 2015) [hereinafter UruguayRounds].
117 CompulsoryLicensing ofPbarmaaceuticalsand TRIPS, WORLD TRADE ORG.,

http://www.wto.org/englhsh/tratop e/trips-e/public-health-faq-e.htm (last visitedJan. 17,2015).
See Matthew Littleton, The TRIPS Agreement and Transfer of Climate-Change-Related
...
Technologies to Developing Countries, 10 (Dept. of Econ. & Soc. Affairs, Working Paper No. 71, 2008),
availableat http://www.un.org/esa/desa/papers/2008/wp7l-2008.pdf.
139 UruguayRounds, supra note 136.
:40 Id.
141 Id.

142Littleton, supra note 138, at 11.
43

1 Id.
144 Id.
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45
subject to judicial review.
Compulsory licenses have great potential for least
developed countries attempting to gain access to different
technologies. However, the current state of Article 31 has
negative implications for the transfer of clean technology.
Specifically, Article 31(f) explicitly states that compulsory
licenses are to be "authorized predominantly for the supply of
the domestic market of the Member authorizing such use." 14 6
Considering that rapid technology transfer is essential to the
development and implementation of alternative energy
sources, this provision is specifically significant to clean
technology. If compulsory licenses may only be granted when
the protected asset is to be sold predominantly in the user
country's market, compulsory licenses might not be granted
because technology transfers between multiple companies
would be prohibited. Additionally, limited market potential
may deter domestic dissemination since economies of scale
may prevent the technology from being affordable enough for
widespread distribution. 47

3. Article 66.2 ofthe TRIPS Agreement is Too Vague to Actually
Help Least Developed CountriesEstablisha "Viable Technological
Base"

One of the main reasons the WTO has granted additional
time to implement the TRIPS Agreement is to help least
developed countries establish a viable technological base. The
WTO attempted to achieve this objective through developed
country participation, as set forth in Article 66.2 of the
TRIPS Agreement. Although the WTO sees "the transfer and
dissemination of technology" as "part of the bargain in which
[least developed countries] have agreed to protect intellectual
efforts have failed to ensure that
property rights," the WTO's
148
their goals are being met.

The WTO places an obligation upon developed countries
"s UruguayRounds, supra note 136.
14id.

147
48 Littleton, supranote 138, at 10.

' Suerie Moon, Does TRIPSArt. 66.2 Encourage Technology Transfer to LDCs?, INT'L CTR. FOR
TRADE & SUSTAINABLE DEV., 2 (Dec. 2008),
http://www.ictsd.org/downloads/2008/12/policy-brief2.pdf.
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to incentivize firms within their jurisdictions to transfer
technology to least developed countries. Specifically, Article
66.2 of the TRIPS Agreement states, "[d]eveloped country
Members shall provide incentives to enterprises and
institutions in their territories for the purpose of promoting
and encouraging technology transfer to least-developed
country Members in order to enable them to create a sound
and viable technological base."1

49

To enforce this obligation,

the TRIPS Council implemented a reporting mechanism in
2003 that obliged developed countries to submit reports
documenting their actions every three years.1 5 Annual updates
are also required to take place during those years in which a
report is not submitted.15 1
Despite the WTO's efforts to ensure compliance with
Article 66.2, ill-defined parameters detailing how developed
countries should be aiding technology transfer have produced
less than optimal results. In a 2011 study, of the 384 programs
submitted by developed countries, only 42 (11%) that targeted
a least developed WTO member country qualified as aid that
encouraged technology transfer. 152 The term "technology
transfer," however, was defined rather broadly in the study,
s3
giving developed countries the benefit of the doubt.
III.

INCORPORATING NGO TECHNOLOGY TRANSFER INTO
THE TRIPS FRAMEWORK WILL BEST ALLOW HAITI
To SUCCESSFULLY IMPLEMENT THE TRIPS
AGREEMENT

Technology transfer has been recognized as a critical
foundational element in helping least developed countries
successfully implement the TRIPS Agreement. Rather than
acting as a temporary crutch, technology transfer educates
individuals on the ground, which gives them access to preexisting technology, thus spurring innovation. The TRIPS
49

' PartIV- TransitionalArrangements,WORLD TRADE ORG.,
http://www.wto.org/english/tratope/tripse/tcagm7_e.htm (last visited Jan. 19,2015).
"' Moon, supra note 148, at 3.
151Id.
1"2 Suerie

Moon, Meaningfid Technology Transferto the LDCs:A Proposalfora Monitoring

Mechanismfor TRIPSArtide 66.2, INT'L CTR. FORTRADE & SUSTAINABLE DEV., 4 (Apr. 2011),
http://www.ictsd.org/downloads/20 11/05/technology-transfer-to-the-ldcs.pdf.
' Moon, supra note 148, at 5.
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Agreement has been criticized as hindering least developed
countries for many reasons. However, it is not likely that the
Agreement is going to be substantially modified. If the goal of

the TRIPS Agreement, and WTO, is to ensure that least
developed countries establish a viable technological base and
implement the TRIPS Agreement, then one of the keys to
ensuring success of implementation is to involve nongovernment organizations (NGOs). NGOs are able to assist
least developed countries by providing them with the
individualized attention they need to ensure that technology
transfer is effective given the country's unique circumstances.
Enabling least developed countries to establish a viable
technological base is an important part of the WTO's agenda.
The WTO has stressed the importance of technology transfer
through the incorporation of Article 66.2, but they have not
been proactive about the actual implementation of the terms.
The United Nations defines technology transfer as "the
process by which commercial technology is disseminated . . .
which involves the communication, by the transferor, of the
relevant knowledge to the recipient." 1" Technology increases
the technological capacities of least developed countries, while
also alleviating more acute issues like poverty, poor
healthcare, and food security lss
The transfer of technology through NGOs is a promising
mechanism for helping least developed countries strengthen
their economies and realize the benefits of intellectual
property rights. NGOs are theoretically better agents for
change due to their lack of specific government affiliation,
and because they are not aligned with any particular country's
interests. The independent nature of an NGO also helps them
overcome traditional barriers to technology transfer; as such
organizations are not primarily concerned with patent
protection. One difficulty of technology transfer between
developed and least developed countries is that the majority of
technologies in developed countries are held by a small
number of firms.1 S6 These firms are deterred from transferring
their technology to least developed countries because of the
114 U.N.C.T.A.D. Secretary-General, Transfer ofTechnology, U. N. CONFERENCE ON TRADE
&DEV., 6 (Oct. 2001), http://unctad.org/en/docs/psiteiitd28.en.pdf.

"' Moon, supranote 152, at 1.
156 Littleton, supra note 138, at 13.
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small market size and the fear of losing control over their
technologies.157 Least developed countries are also unable to
exchange, that
provide the financial incentives, or technology
158
seeking.
be
might
country
developed
a
In an effort to overcome these barriers, the WTO currently
obligates developed countries to incentivize firms to achieve
technology transfer. As previously mentioned, such efforts are
not producing results. The WTO has pre-existing
relationships with certain NGOs, 1 59 making the incorporation
of NGO technology transfer into the TRIPS framework a real
possibility. Non-government organizations, such as the World
Intellectual Property Organization (WIPO), work specifically
towards enabling countries "to achieve the requisite level of
economic, social and cultural development" through countryspecific intellectual property strategies. 160 Working in
conjunction with the WIPO would allow the WTO to get
closer to achieving its goal of TRIPS implementation by all
member countries because the WIPO would provide the
individualized assistance least developed countries require.
Bridging the gap between the world's most developed and
least developed countries is imperative to global cooperation
and success. Although the WTO's least developed country
members are not ready to fully implement the TRIPS
Agreement, the continual extension of transition periods in
the absence of a comprehensive plan of action to help
implement the TRIPS Agreement will only cause the least
developed countries to fall farther behind. Incorporating
NGO technology transfer not only provides the opportunity to
help least developed countries reap economic benefits through
dissemination, education, and innovation, but NGO
technology transfer can also be used to implement clean
technology. Although adopting clean technologies is a global
priority, the WTO has yet to establish any assistance to help
least developed countries, many of which are seriously
dependent upon fossil fuels. Assisting least developed
157id.

158Id.

159 WTO-WIPO CooperationAgreement, WORLD TRADE ORG.,

http://www.wto.org/english/tratop-e/tripse/wtowip-e.htm (last visited Jan. 19, 2015).
160Moon, supra note 152, at 7.

160

KY. J. EQUINE, AGRIC. & NAT. RESOURCES L.

[VOL. 8 No. I

countries with the transfer of clean technology would have a
two-fold benefit. First, the adoption of clean technology
would spur economic development. Second, the world's least
developed countries would have the opportunity to narrow the
technology gap, allowing them to become an active participant
in the global movement towards clean energy.
Haiti is a prime example of a least developed country that
has faced significant challenges with regard to the
implementation of the TRIPS Agreement. Although the
country has made significant steps in establishing the
appropriate intellectual property infrastructure, it faces many
other challenges that can render these institutions ineffective.
Haiti already has a working relationship with the WIPO, and
has taken the steps to understand its biggest challenges and
weaknesses with regard to development. That being said,
incorporating technology transfer into the TRIPS framework
would provide Haiti with the basic foundations for
development in a way that works for them. Haitian citizens
would be afforded the opportunity to utilize and learn about
new technologies. In turn, citizens can take this information
and employ it to develop innovative solutions to problems on
the ground. More specifically, the transfer of clean technology
to Haiti would allow the country to decrease its dependency
upon fossil fuels, and learn how to utilize its natural resources
in new and sustainable ways. The establishment of a
technological base is not only beneficial for local innovation;
it would also make Haiti an attractive country for foreign
direct investment. The possible beneficial effects of
technology transfer through non-government organizations in
Haiti could serve as a model for other least developed
countries attempting to approach development through
intellectual property.
CONCLUSION

Despite numerous efforts, the WTO's TRIPS Agreement
is hindering least developed countries rather than helping
them. The WTO has recognized that least developed members
do not yet have the requisite infrastructure to successfully
implement the Agreement. However, the WTO's efforts are
not providing least developed members the individualized
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assistance they need. Technology transfer is essential in
helping least developed countries successfully implement the
TRIPS Agreement, and in establishing the requisite
infrastructure to spur development. Utilizing NGOs as the
mechanism for technology transfer offers least developed
countries the opportunity to obtain personalized, on-theground assistance. In particular, focusing on the transfer of
clean technology helps least developed countries not only
become TRIPS compliant, but also helps them to decrease
their dependence upon fossil fuels and become economically
empowered.
As one of the least developed countries in the world, and
the poorest in the Americas, Haiti faces many development
challenges. Yet, despite these challenges, the country has
made significant strides towards becoming a developed
country. Haiti has established basic intellectual property
institutions, but still lacks the economic development,
educated population, and political stability to reap the
benefits of their intellectual property system. Incorporating
technology transfer through NGOs into the TRIPS framework
would provide Haiti with access to beneficial technologies
while
also
educating
the
population.
Additionally,
transferring clean technology would allow Haiti to become
less dependent upon fossil fuels, while also allowing the
country to become an active participant in the global shift
towards renewable energy. The spread of information that
results from technology transfer has huge potential for all
least developed countries, putting them on a path to TRIPS
compliance and, more importantly, setting a solid foundation
for development.

